The Broadband Dilemma

Many commentators have been saying that Telstra is in the 'box seat' to win the
Government's tender for a new National Broadband Network or NBN. Closing in just 12
weeks, the tender has been issued to give effect to the Rudd Government's promise to
'revolutionise Australia’s internet infrastructure’. Up to $4.7 billion will be contributed by
the Government, either via debt or equity, makmg this the single most costly election
commitment after the promised tax cuts.

The NBN will align Australia with similar initiatives happening around the world. It will
also determine the structure of Australia’'s communications industry for the next decade
and beyond, and hence raises very significant regulatory considerations.

The Government has called for submissions on these NBN regulatory issues by 30
June, one month before its tender closes. This is an incredibly tight timetable and
places a heavy burden on the Government's Panel of Experts and the ACCC. It is worth
remembering that developing the current rules for open competition took three years of
intense activity, kicked off by the release of the Kea’ung Government's '‘Beyond the
Duopoly' discussion paper in late 1994.

Because many countries are grappling with how to achieve major NBN investment,
without recreating a monopoly or harming competition, Australia has offshore
experience to guide it. Singapore has mandated structural separation for its new NBN.
Just across the Tasman, the New Zealand Government last year forced Telecom New
Zealand, or TCNZ, to agree to NBN rollout plans. Following the UK model, it also
mandated operational separation under which TCNZ has established new and stand-
alone businesses including an Access Network Services business (branded ‘Chorus’), a -
separate Wholesale services unit, and separate retail units. A mandatory Independent
Oversight Group has also been formed to monitor TCNZ's compliance. While close to
structural separation, it is too early to tell whether this approach will achieve true
equivalence of price and non-price terms for all NBN users. In his speech at the
Sydney Institute earlier this week, Minister Stephen Conroy said that he is closely
examining these overseas initiatives.

Telstra fancies itself as the front-runner to win the NBN tender. Chairman Donald
McGauchie is reported to have said 'No one else can do it in the way we are capable of
doing it". That seems pretty clear: owning most of the existing network infrastructure,
and generating free cashflows of nearly $3 billion a year, Telstra certainly has the
deepest pockets in the industry. It is already undertaking major network transformation
projects. However, as Telstra has said consistently, it will not invest in an NBN without
regulatory certainty.

The 'Group of Nine' consortium of non-Telstra industry participants has also indicated
that it is 'unanimously committed to submit a bid'. This is good news for a competitive
process, but it merely serves to highlight the importance of dealing with the rules
governing not only the successful NBN bidder, but, if the unsuccessful NBN bidder is
Telstra, what it will be permitted to do in response.

This is the heart of the NBN dilemma. If Telstra builds the NBN, the industry's
dependence on the former monopoly’'s infrastructure is likely to be cemented. If anyone
else is selected to build the network, how will Telstra respond? Unless prevented from
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